CLST 11-Law and Society in the Ancient World
Summer, 2004

M, W, F 11:15-12:30

x-hour: T 12-12:50

Professor Stewart (309 Reed Hall; 646-2911)

This course compares the legal systems of classical Athens and ancient Rome. The
Roman legal system developed into a coherent and logical system of civil law formulated by a
specialized group of legal scholars and given monumental definition in the sixth century under
Justinian (the Institutes, Digest). The Athenian legal system experienced no such development.
Yet each legal system contained rules, with concomitant procedures and institutions, that
regulated primary social relationships within the respective societies. Examining the Athenian
and Roman legal systems offers fundamental insight into the influence of social norms and
political traditions on law, and the function of law to regulate individual autonomy and
accountability.

In this class we will read the texts of Greek and Roman legal codes (e.g. Drakon's law on
homicide, the Twelve Tables), courtroom speeches (of Demosthenes, Lysias, Antiphon, Cicero),
contemporary critiques of the judicial system (Aristophanes, Wasps) and legal opinions of the
Roman jurists. The questions of the course are thematic and methodological:

1. What is the purpose and the social significance of published law?

2. What is the relation between substantive law and judicial procedure?

3. What is the relation between the law and courtroom argument?

4. What are the categories and principles of Roman legal thinking?

Required Texts (Texts are on reserve at Baker Library)

Cicero, Murder Trials, tr. M. Grant (Penguin, 1990).
Cicero, Selected Political Speeches, tr. M. Grant (Penguin, 1986).
Pliny, Letters of the Younger Pliny, tr. B. Radice (Penguin, 1976).

C. Carey, Trials from Classical Athens (Routledge, 1997).

B. W. Frier, A Casebook on the Roman Law of Delict (Scholars Press, 1989).

S. Johnstone, Disputes and Democracy. The Consequences of Litigation in Ancient
Athens (University of Texas Press, 1999).

Course Work

1. The course has two goals: to read primary evidence concerning ancient law (texts of
the laws and courtroom speeches) and to examine the perspectives for studying ancient law and
legal institutions.

2. Recent studies of ancient law will familiarize students with modes of historical
argument.

3. Readings of particular ancient laws and courtroom speeches will build an
understanding of the characteristics of particular types of texts (note that most classes will
involve lecture or discussion of a particular ancient text).

4. Class lecture and discussion will help students explore the significance of the ancient
texts within their social and political context.



Assignments
Mid-term exam on July 28. 20%
Final exam. 30%
Essays, TWO, due on the day of class discussion. 40%
Class participation. 10%

Tentative schedule of classes (readings marked with an asterisk [*] are on reserve at
Baker Library and in the Classics Department Lounge)

25 June. Introduction
F: Introduction.

Sat. N.B. Extra Saturday class is made up on 13 July.

28, 30 June, 2 July. Legal Codes
M: Greek law codes: Drakon; Solon
Drakon's Law on homicide (hand-out)
K.J. Holkeskamp, "Arbitrators, Lawgivers and the 'Codification of Law' in
Archaic Greece: Problems and Perspectives," Metis 7 (1992) 49-
81.*%
W: Twelve Tables
Twelve Tables (hand-out)
W. Eder, "The Political Significance of the Codification of Law in Archaic
Societies: An Unconventional Hypothesis," in Social Struggles in
Archaic Rome: New Perspectives on the Conflict of the Orders, ed.
K. Raaflaub (Berkeley, 1986) 262-300.*
F: Discussion: Written law and society at Athens and at Rome.

Essay: Choose One.

1. To what degree may we speak of the “rule of law” at Athens or at
Rome?

2. To what degree may we speak of individual rights at Rome?

5,6,7,9 July. Athenian Legal Argument
M: College Holdiay
T: The courts at Athens
Carey, ch. 1.
S. Humphreys, "The Evolution of Legal Process in Ancient Attica," in E.
Gabba, ed. Tria Corda. Scritti in onore di Arnaldo Momigliano
(Como, 1983) 229-256.*
Further Reading: A. Boegehold, "Three Court Days," in idem, ed. The
Lawcourts at Athens. Sites, Buildings, Equipment, Procedure and
Testimonia (Princeton, 1995) 21-42; R. Osborne, "Law in Action in
Classical Athens," JHS 105 (1985) 40-58.
W: Law and property.




Isaios 3 (“On the Estate of Pyrrhus”).
Johnstone, "Introduction," ch. 1.

F: Murder: intent and causation
Antiphon, 5 (“On the Murder of Herodes”).
Johnstone, chs. 2, 3.

Essay. Outline the argument of Antiphon 5. Using the details of the incidents as
recorded in the speech, write the argument for the prosecution. Be sure to retain
the speaker’s conception of justice and of litigation’s purpose.



12,13, 14, 16 July. Athenian Legal Argument
M: Conjuring character: Good men and women
Lysias 32, Antiphon 6; Lysias 3
Johnstone, chs. 4, 5.
T: Gender and the Law: Justifiable Homicide
Lysias 1
D. Cohen, "The Social Context of Adultery at Athens," in P. Cartledge, ed.
Nomos. Essays in Athenian Law, Politics, and Society (Cambridge,
1990) 147-65.%*
W: Gender and the Law: Outrage and the male citizen
Demosthenes 54
N. Fisher, "The Law of Hybris in Athens," and O. Murray, "The Solonian
Law of Hybris," in P. Cartledge, ed. Nomos. Essays in Athenian
Law, Politics, and Society (Cambridge, 1990) 123-45.*
F: Democracy and the Athenian Courts
Johnstone, ch. 6
Aristophanes, Wasps*

Essay. CHOOSE ONE.

1. What function does Aristophanes ascribe to litigation in a democratic
Athenian society? Does litigation fulfill its function?

2. By what principles does Athenian law/legal thinking determine when
violence is culpable?

19, 21, 23. Roman Law and Society
M: Civil procedure in the second and first centuries BCE: the Voconian law.
Cicero, For Aulus Caecina 23-27 (hand-out).
Gaius, Institutes 4.39-51 (hand-out).
Cicero, Against Verres, 2.1.103-158 (hand-out).
S. Dixon, "Breaking the Law to Do the Right Thing: The Gradual Erosion
of the Voconian Law in Ancient Rome," Adelaide Law Review 9
(1985) 519-34.%
W: Criminal courts in the second and first centuries BCE: procedure and process.
Lex Acilia (hand-out).
J.A. Crook, Legal Advocacy in the Roman World (Cornell, 1995) ch. 1
("The Function of Advocacy").
Cicero, De Oratore 1.165-201 (hand-out).
F: Trial for murder (de sicariis et veneficiis).
Cicero, For Cluentius

Essay. Choose One
1. Evaluate the use of gender in the criminal defense speech of Cluentius.
2. Evaluate Cicero’s comparison of political (censorial, senatorial) and
judicial judgment of citizens, their function and consequences. How do
these specific arguments serve the defense speech? What defense
strategy is served by recounting the trials of Scamander, Fabricius and



Oppianicus? If “what is happening is the creation by the advocates, the
participants and the judges of a world of moral discourse” (Crook p.
26), what are the elements (legal, social, historical, political) of the
moral discourse?



26, 28, 30. Roman Legal Argument
M: Public unrest and the public good
Cicero, For Milo.
A. Riggsby, Crime and Community in Ciceronian Rome (University of
Texas, 1999), ch. 4 (p. 79-119).*
W: MIDTERM
F: Guest lecture by Professor Margaret Imber (J.D. UMichigan; Ph.D. Stanford).

2,4, 6 August. A Juristic Revolution?

M: The Emperor and the law
Justinian, Institutes 2.25 (hand-out)
Pliny, Letters 6.31; 10.29-30; 31-32; 33-34; 56-57; 58-60; 65-66; 79-80;
81-82.

W: The jurists and the law: the lex Aquilia and its interpretation
B.W. Frier, A Casebook on the Roman Law of Delict (Scholars Press,
1989) cases 1, 3-7 (section one); 8-14 (section three).

F: Liability and duty of care
Frier, cases 15-17; 19-24.

9. 11. 13 August. Legal Reasoning
M: Wrongfulness
Frier, cases 25-30, 35.
W: Loss (damnum)
Frier, cases 36, 37, 39-41.
F: Causation
Frier, cases 49-56.

16, 18, 20 August: Roman Law
M: Shifting fault
Frier, cases 58, 60-64, 68.
W: Noxal liability
Frier, cases 84, 85, 86, 88-90.
F: Liability for Animals
Frier, cases 96-102.

23, 25 August. Roman Law.
M: Outrage (iniuria).
Frier, cases 127-36.
W: Summing up.

More About Assignments

Essays are to be 5-7 pages. Each student will write TWO essays, one of which MUST be
written within the first two weeks of term. Essays offer an opportunity to develop an
argument but they are also tests in which you need to show you have read and understood
an argument presented in a piece of secondary or primary literature. Readings for the



essays are indicated on the syllabus (Friday readings). Essays are due on Friday AT
CLASS TIME of the week under which the readings are listed. Those who write essays
for the week will be responsible for leading the discussion on that Friday. Leading the
discussion and participating in the discussion (i.e. showing up, being prepared and
contributing to the group learning experience) will be rewarded with the citizenship
grade. I am available to look over rough drafts of your essays. Essays are graded on three
criteria:
1. The writing is clear and adheres to rules of grammar and spelling. The paper
develops an argument.
2. The essay shows knowledge of the assigned readings and the problems
presented by those readings.
3. Original thought. The paper shows that you have gone beyond the assigned
readings or that you have in some way made the argument your own.

Final Exam consists of two parts: a test and an essay. Those who wish to prepare a book
review will be excused from writing the essay portion of the exam. Book reviews are to
be 7-10 pages and will describe and evaluate the argument of a recent publication in
Greek or Roman law. Book reviews are DUE 25 AUGUST. Suggestions for book
reviews will be forthcoming. Any book for review MUST be approved by me.

About Disabilities

Any student with a documented disability needing academic adjustments or
accommodations is requested to speak to me by the end of the second week of
the term, all discussions will remain confidential, although the Student
Disabilities Coordinator may be consulted to verify the documentation of the
disability.



